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111th Session Judgment No. 3008

THE ADMINISTRATIVE TRIBUNAL,

Considering the second complaint filed by Ms P.HMagainst the
International Labour Organization (ILO) on 12 Ju@609 and
corrected on 4 August, the Organization’s reply2dflovember 2009,
the complainant’s rejoinder of 4 February 2010 ahe ILO’s
surrejoinder of 7 May 2010;

Considering Articles Il, paragraph 1, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions and decmbé¢do order
hearings, for which neither party has applied;

Considering that the facts of the case and thedjriga may be
summed up as follows:

A. Facts relevant to this case are to be found in rhedy 2922,
delivered on 8 July 2010, which dealt with the ctamant's first
complaint. Suffice it to recall that on 13 Febru@807 the Director of
the Human Resources Development Department of ritegniational
Labour Office, the secretariat of the ILO, inform#éae complainant
that, following the decision to close down the Regil Office of the
International Social Security Association (ISSA)Haris, to which she
was assigned, her contract would not be renewea Wiexpired on 31
December 2007. On 27 July the complainant filedievgnce with the
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Department, requesting a review of the decision twmtrenew
her contract “with a view to the payment of indetigs’. The
Administration decided that her grievance was unfted, and in
November 2007 the complainant referred the matterthe Joint
Advisory Appeals Board. In its report of 12 Jun@2@he Board stated
inter alia that it had declined to consider certalimas on the grounds
that they had not been raised in the initial gneea Those pleas were
that the Office had made no effort to find an alétive solution and,
contrary to the Joint Negotiating Committee’s Gliitks on Managing
Change and Restructuring Processes, had failedpiore fully and
actively all training and/or redeployment opportigs, even though
posts corresponding to the complainant's qualiibces had been
advertised during the same period in Geneva. Battarlof 11 August
2008 the complainant was informed that the Dire@eneral had
decided to dismiss this grievance as groundlesat Whs the decision
impugned in her first complaint.

On 25 June 2008 the complainant submitted a segedance to
the Joint Advisory Appeals Board, repeating the esapleas.
She also claimed to have been treated unfairly ussceone of
her colleagues at the ILO Office in Paris, Mrs Bad received an
indemnity when her contract was not renewed. In réport of
13 January 2009 the Board recommended that thévagice should
likewise be dismissed as being unfounded. By @reif 16 March
2009, which constitutes the decision impugned i thresent
complaint, the complainant was informed that theeBior-General
had decided to accept this recommendation.

B. The complainant contends that, although she wagressto the
Regional Office of the ISSA in Paris, she was dicial of the ILO
with a contract for “regular staff’, like Mrs D.nd that, consequently,
there was no reason to treat her differently frdwat tcolleague, who
had received a “departure indemnity” equivalentthoee months’
salary. She also contends that the ILO violatethatjze originating in
paragraph 7(b) of a 1952 document of the GoverBiody of the ILO,
consisting in the payment of such an indemnityhe évent of non-
renewal of a fixed-term contract. She states that does not agree
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with the view expressed by the members of the Jaivisory Appeals
Board that, for reasons including the fact that\she employed by the
ISSA, it was “not for the Office to act on her bhdy fully and
actively exploring all training and/or redeploymesytportunities. In
her view, only the Organization “has the technreslources to support
the staff member in the course of a restructuriogss, in accordance
with the Guidelines [of the Joint Negotiating Corttee], and to
endeavour, where appropriate, to redeploy him ot he

The complainant requests the setting aside of thpugned
decision. She also claims compensation for mordlraaterial injury,
and costs.

C. In its reply the ILO states that the Tribunal'simgl on the
receivability of the first complaint will determinehether the second is
receivable. Its own view is that the second complsihould be treated
as irreceivable, “according to the principle m&fs judicatd, if the
Tribunal decides not to uphold its objection to theeivability of the
first complaint and to examine that complaint anniterits.

As for the merits of the present complaint, theeddhnt's
argument concerning the allegation of unfair treatmis that the
complainant, who was given ten months’ notice, @¢ im the same
factual and legal situation as Mrs D., who was fieati on
20 December 2007 of the decision not to renew betract, which
was to take effect at the end of the year. As tlaetmwe was to give
two months’ notice in the event of non-renewal afoatract, she was
therefore paid two months’ salary in lieu of notiddoreover, as the
end-of-year festive period was an unfavourable tforejob-seeking
and job opportunities, it was decided to pay headditional month’s
salary. As this is the only example provided by ¢benplainant of the
award of an indemnity following non-renewal of enttact, there can
be no question of the existence of any kind of fizacOn this point,
the Organization adds that paragraph 7(b) of thB218ocument,
which was a discussion document, reproduced recomiati®ons made
by the Consultative Committee on Administrative §iens, and that
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the recommendation in question was never adoptedjoes it feature
in any document approved by the Governing Body.

The ILO also submits that it was under no obligatio redeploy
the complainant, particularly because she had beemited locally.
It points out that the Guidelines cited by the ctaimant are not
binding but are intended to provide “guidance tonawgers, staff
representatives and officials on managing change positive and
constructive way”. Moreover, the Guidelines spedckgt “[s]olutions
to any problems that may arise during a change estructuring
process, such as training or transfers or redemaymshould be
sought [...] as required by the staff member”. Thenplainant does
not, however, appear to have requested such meastien she was
informed of the closure of the Regional Office lo¢ 1ISSA in Paris.

D. In her rejoinder the complainant reiterates heapland seeks to
prove that her situation was no different from thiaiirs D.

She points out that in the case which led to Judgra871 the
complainant had received from the ILO an indemmigual to nine
months’ salary following the non-renewal of his trawct. In that
judgment the Tribunal held that the Organizatidthcaugh not bound
to redeploy the complainant, must nevertheless &maekorts to
identify a position for which he was qualified”. @hcomplainant in
these proceedings states that, whereas the Ottiem@ted to find an
alternative solution to non-renewal of the cont@itMrs D., no such
steps were taken in her case.

E. In its surrejoinder the ILO maintains its positidhexplains that
Mrs D. had a fixed-term contract financed from thgular budget of
the Organization, whereas the complainant had drainwholly
financed by the ISSA. From this it concludes tlnet two were not in
the same legal situation. It states, however,ttfmtomplainant was in
the same factual and legal situation as the Direofothe ISSA
Regional Office in Paris, who did not receive angdamnity following
the non-renewal of her contract because of theicdosf that Office.
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CONSIDERATIONS

1. In July 2007 the complainant filed a grievance witte
Human Resources Development Department of the niatienal
Labour Office against the non-renewal of her fixedn contract. The
Joint Advisory Appeals Board, to which the case watferred,
expressed the view that this non-renewal was “mfarmnity with the
applicable rules”. The Director-General, endorsitige Board’s
recommendation, dismissed the grievance by a decii 11 August
2008, which was the subject of the complainantst fiomplaint to the
Tribunal.

2. In the meantime, since the Board had stated thiahdt not
considered some of the complainant’'s pleas becéusge had not
been raised in the initial grievance, she filecew grievance with that
body. The Director-General, endorsing the Boardtmmendation of
13 January 2009, decided to dismiss this grievambe. complainant
was informed of that decision by a letter of 16 &a2009, which she
impugns before the Tribunal in her second complaint

3.  The complainant requests the setting aside of rtipugned
decision. She also claims compensation for mordlraaterial injury,
and costs.

She contends that she was treated unfairly in thdike one of
her colleagues at the ILO Office in Paris, she dad receive any
“departure indemnity” when her contract was noereed. She asserts
that the defendant failed, in her case, to obstmeractice of paying
such an indemnity when an appointment was canceleal contract
not renewed. She also argues that the defendaathwé its obligation
under the Joint Negotiating Committee’s Guidelir@s Managing
Change and Restructuring Processes because ibd#ipport her in a
restructuring process and did not endeavour tddssdy” her.

4. The defendant submits that this second complaiotildhbe
dismissed, “according to the principle refs judicatd, if the Tribunal
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decides not to uphold its objection to the recdlitsbof the first
complaint.

5. In Judgment 2922 the Tribunal held that none of the
complainant’s pleas in her first complaint was willnded, and
dismissed the complaint without having to rule be dbjection raised
by the defendant.

The question therefore arises whether, in theseepaings, the
objection based on the principle refs judicatacan properly be raised
to the complaint.

6. According to the Tribunal's case law, for an ohjeectbased
on theres judicatarule to be sustainable the parties, the purpose of
the suit and the cause of action must be the sanmetae earlier case
(see, inter alia, Judgment 1216, under 3).

7. In this case, the parties are clearly the same thlisds also
true of the purpose of the suit, since the purpaséoth the first
and the second complaint is to obtain indemnitieswhich the
complainant believes she is entitled as a resulthef non-renewal
of her contract and the failure to comply with thaint Negotiating
Committee’s Guidelines.

8. As for the cause of action, the Tribunal finds ttiet claim
for compensation for moral and material injury nbefore it is based
on the same legal foundation as the complaint wivia$ the subject of
Judgment 2922.

9. In that judgment, the Tribunal considered that the
complainant did not have the status of an estaddiglfficial within the
meaning of Article 2.1 of the ILO’s Staff Regulai® and that,
accordingly, she could not justifiably claim thdtete had been a
violation of the formal and procedural rules appiie to the
termination of the appointment of an establisheficiaf, including
those laid down in the Joint Negotiating Commitse&Suidelines
mentioned above. For the same reason, there waeenbin her claim
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for payment of the indemnities due in the eventteymination of
the appointment of an established official pursuarrticles 11.5 and
11.6 of the Staff Regulations.

The Tribunal also held that the complainant’'s legatl factual
situation was neither identical nor comparablehtt bf her colleague
who had received a “departure indemnity”.

Lastly, as regards the supposed practice of paginigdemnity in
the event of non-renewal of a fixed-term contréog, Tribunal found
that the complainant had produced no evidenceeoéfiistence of such
a practice within the Office.

10. Since therefore the complainant has presented nee s
claims based on the same legal arguments in atdispth the same
party, the Tribunal considers that thes judicataobjection raised by
the defendant must be admitted.

The complaint must therefore be dismissed.

DECISION

For the above reasons,
The complaint is dismissed.

In witness of this judgment, adopted on 6 May 20t ,Seydou Ba,
Vice-President of the Tribunal, Mr Claude Rouilletudge, and
Mr Patrick Frydman, Judge, sign below, as do |,h€ahe Comtet,
Registrar.

Delivered in public in Geneva on 6 July 2011.

Seydou Ba
Claude Rouiller
Patrick Frydman
Catherine Comtet



